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England,  the  "inherent  adaptability"  of  which  is  as  essential  to-day  as  ever  it  was,  having 
regard  to  our  "altering  social  conditions  and  standards."  These  phrases  of  Lord  Atkin  and 
Lord  Macmillan  fFN  1511  ,  though  applied  to  another  branch  of  the  common  law,  are 
equally  applicable  to  the  problem  which  has  arisen  in  this  case.  I  can  see  nothing  in  the 
statement  of  principle  to  which  reasonable  objection  would  be  taken  in  practice.  Indeed,  no 
one  who  who  recognizes  the  existence  of  any  duties  towards  his  neighbour  could  ever 
think  of  acting  in  contravention  of  the  principles.  Only  an  insufficiently  disciplined  desire 
for  business  profit  and  an  almost  reckless  disregard,  not  so  much  of  the  legal  rights  as  of 
the  ordinary  decencies  and  conventions  which  must  be  observed  as  between  neighbours, 
could  have  induced  the  broadcasting  company  to  cause  the  loss  to  the  plaintiff  which  has 
been  proved  in  this  case.  The  argument  that  the  plaintiff  might  have  been  protected  itself 
from  intrusion  and  loss  by  increasing  the  height  of  its  boundary  fence  comes  with  ill  grace 
from  the  defendants,  whose  reply  would  probably  have  been  to  disfigure  further  the  Taylor 
bungalow  by  increasing  the  height  of  the  broadcasting  tower.  In  such  a  way,  reprisals 
might  go  on  indefinitely.  However,  in  the  circumstances  proved,  I  am  of  opinion  that  the 
plaintiff  should  not  be  remitted  either  to  self-help  or  to  legislative  aid,  but  that  he  is  entitled 
to  redress  from  the  law  by  the  application  of  the  principles  which  I  have  suggested  are 
embodied  in  the  common  law.  Thus  the  plaintiff  is  entitled  to  maintain  an  action  for 
damages  for  private  nuisance,  and,  if  so,  it  is  indisputable  that  he  is  al^o  entitled  to  an 
injunction  against  all  three  defendants. 

i  * 

In  my  opinion  the  appeal  should  be  allowed.  * 


McTieman,  J.  delivered  reasons  dismissing  the  appeal.  Rich,  J.  would  have  allowed 
the  appeal.  Leave  to  appeal  to  the  Judicial  Committee  of  the  Privy  Council  was  refused. 

t 

The  view  expressed  by  Dixon,  J.  in  the  second  paragraph  of  his  reasons  was 
considered  to  be  obsolete  by  the  Alberta  Supreme  Court,  Appellate  Division,  in 
Motherwell  et  al.  v.  Motherwell  (1976),  73  D.L.R.  (3d)  62,  at  p.  68.  / 

♦ 

INS  v.  Apwas  not  cited  by  counsel  for  either  side.  Why?  For  a  decision  to  the 
contrary  see  Pittsburgh  Athletic  Company  v.  K.Q.  V.  Broadcasting  Co.  (1938),  24  F. 

In  Moorgate  Tobacco  Co.  Ltd.  v.  Philip  Morris  Ltd.  and  Another  (1985),  56  A.  L. 

R.  193  (High  Court  of  Australia),  the  defendant  Morris  was  granted  the  rights  to 
manufacture  and  market  Kent  brand  cigarettes  in  Australia.  There  had  been  discussions 
with  Morris  to  introduce  a  new  type  of  cigarette  known  as  either  Kent  Golden  Lights  or 
Kent  Special  Mild.  Nothing  developed  from  this  proposition.  In  the  meantime,  Moorgate, 
the  plaintiff,  formally  agreed  with  Loews  to  acquire  their  cigarette  business  and  goodwill 
for  territories  outside  the  United  States.  Subsequent  to  this  agreement  it  became  clear  to 
Morris  that  he  would  not  be  able  to  renew  the  license  agreement  because  Moorgate 
intended  to  manufacture  and  market  the  cigarette  themselves. 


Philip  Morris,  shortly  thereafter,  applied  for  and  received  registration  of  the 
trademark  “Golden  Lights”:  seeking  to  prevent  Moorgate  from  marketing  under  this  name. 
Moorgate  sued:  alleging  a  breach  of  contract,  breach  of  fiduciary  obligation,  abuse  of 
confidential  information,  and  unfair  competition.  The  action  was  dismissed  at  trial  and 
appeal  levels. 

The  High  Court,  similarly,  dismissed  the  appeal.  On  the  issue  of  unfair 
competition.  Dean  J.,  speaking  for  the  court,  states  that  the  phrase  “unfair  competition”  has 
been  used  in  three  contexts:  (i)  as  a  synonym  for  the  doctrine  of  passing  off:  (ii)  as  a 
generic  name  to  cover  the  range  of  legal  and  equitable  causes  of  action  available  to  protect 
a  trader  against  the  unlawful  trading  activities  of  a  competitor:  (iii)  to  describe  a  cause  of 
action  based  on  the  misappropriation  of  knowledge  or  information  which  has  a  quasi¬ 
proprietary  right. 

The  court  stated  that  Moorgate  was  relying  on  this  third  branch.  Further,  it  was 
stated  that  no  tort  involving  the  third  branch  was  known  to  Australian  law.  The  genesis  of 
the  notion  of  this  cause  of  action  arose  with  INS.  V.  AP,  but  the  High  Court  remaked  that 
the  case  has  been  restricted  to  its  particular  facts  in  U.S.  courts;  it  was  also  stated  that  the 
House  of  Lords  has  not  sanctioned  the  availability  of  such  a  cause  a  action.  Finally  and 
with  greater  emphasis,  the  court  followed  the  decision  of  Victoria  Park:  relying  on  Dixon 
J.’s  statement  that  “it  is  not  because  the  individual  has  by  his  efforts  put  himself  in  'a 
position  protected  by  law  and  so  assumes  the  exclusiveness  of  property,  but  because  the 
intangible  or  incorporeal  right  he  claims  falls  within  a  recognized  category  to  which  legal 
or  equitable  protection  attaches.” 

The  court,  therefore,  rejected  the  general  action  for  unfair  competition:  preferring 
to  rely  on  copyright  and  trademark  laws  as  the  established  limits  available  to  a  trader  in 
respect  of  damage  caused  by  competitor. 

The  rejection  of  a  general  action  for  “unfair  competition”  involves  no  more  than  a 
recognition  of  the  fact  that  the  existence  of  such  an  action  is  inconsistent  with  the 
established  limits  of  the  traditional  and  statutory  causes  of  action  which  are  available  to  a 
trader  in  respect  of  damage  caused  or  threatened  by  a  competitor.  Those  limits,  which 
define  the  boundary  between  the  area  of  legal  or  equitable  restraint  and  protection  and  the 
area  of  untrammeled  competition,  increasingly  reflect  what  the  responsible  Parliament  or 
Parliaments  have  determined  to  be  the  appropriate  balance  between  competing  claims  and 
policies.  Neither  legal  principle  nor  social  utility  requires  or  warrants  the  obliteration  of 
that  boundary  by  the  importation  of  a  cause  of  action  whose  main  characteristic  is  the 
scope  it  allows,  under  high-sounding  generalizations,  for  judicial  indulgence  of 
idiosyncratic  notions  of  what  is  fair  in  the  market  place. 


Apple  Computer  Tnc.  v.  Franklin  Computer  Corp.  0.983)  ,  219  U.S.P.Q. 

113  CU.S.  Court  of  Appeals,  3rd  Cir.)  involved  tke  admitted  copying  by 
Franklin  of  Apple’s  Read -Only-Memory  (ROM)  programme  which  contained  the 
operating  system  instructions  for  the  computer.  That  is,  the  programme 
managed  the  internal  function  of  the  computer  and.  facilitated  the  use  of 
specific  task  programmes  (application  prograimnes)  .  Apple  sought  a 
preliminary  injunction. 

Franklin  argued  that  copyright  is  not  available  to  operating  system 
programmes  and  therefore  no  injunction  should  be  granted.  Three  reasons 
were  given:  1)  a  'process’  programme  is  different  than  an  ’application’ 

programme  and  is  uncopyright  able :  2)  operating  systems  cannot  be  copy¬ 
righted  because  they  are  purely  utilitarian  works  and  a  previous  case 

had  maintained  that  utilitarian  works  were  uncopyrightable :  3)  an  ’idea' 
as  opposed  to  the  expression  of  the  idea  is  uncopyrightable  under  s.  102(b) 
of  the  Copyright  Act.  ’ 

The  court  responded  to  each  of  these  arguments:  (1)  an  operating 
system  programme,  like  an  application  programme,  merely  instructs  the 
computer  to  do  something.  The  content  of  the  instructions  is  unimportant. 
(2)  a  subsequent  United  States  Supreme  Court  decision  held  that  the  in¬ 
tended  use  of  the  copyright  is  irrelevant.  (3)  the  idea/expression  dichotomy 

f 

becomes  decisive  only  where  the  idea  and  the  expression  are  merged,  i.e., 
there  are  no  other  or  few  other  ways  of  expressing  a  particular  idea.  It 
was  conceded  by  Franklin  that  at  least  some  of  the  copied  programmes 
could  be  rewritten.  '  . 

Injunction  granted. 

In  IBM  V,  SPIRALES  COMPUTERS  INC.  (1985),  12  D.L.R.(4th)  351  ([Fed¬ 
eral  Court-Trial  Division)  the  same  fact  situation  as  Apple  (U.S.)  was 
encountered.  Most  of  the  same  arguments  were  canvassed  and  following 
Apple ,  were  dismissed.  One  further  contention  was  that  s.4  of  the  Copyright 
Act  intends  the  literary  work  to  give  either  information  and  instructions 
or  pleasure.  This  was  not  accepted  by  the  court.  Relying  on  an  Austral¬ 
ian  case  (Apple  Computer  Inc,  v.  Computermat  ([1983),  75  C.P.R.(2d)  26), 
it  was  stated  that  copyright  is  essentially  concerned  with  the  expression 
of  ideas  in  composition  or  language  than  with  the  function  or  purpose  of 
those  ideas. 
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In  Sony  Corp.  v.  Universal  City  Studios  (1984),  104  S.Ct.  774  (No. 8) 
(United  States  Supreme  Court),  an  injunction  and  damages  were  sought  by 
Universal  Studios  for  an  alleged  infringement  of  copyrights.  Universal 
argued  that  Sony’s  sale  of  video  tape  recorders  resulted  in  the  taping  of 
commercially  sponsored  television  programs  -  some  of  which  Universal 
hnd  copyright  to  and  did  not  give  permission  for  taping. 

The  main  basis  of  the  argument  rested  with  the  concept  of  contri¬ 
butory  infringement'  -  that  is,  the  imposition  of  vicarious  liability. 

This  case,  however,  represented  a  novel  situation  vecause  it  hinged  on 
the  fact  that  Sony  may  have  sold  the  equipment  with  constructive  knowledge 
of  the  fact  that  the  customers  may  use  the  equipment  to  make  unauthorized 
copies  of  copyrighted  material.  All  previous  decisions  with  respect 
to  contributory  infringement  involved  a  case  where  the  vicarious  party 

had  control  of  the  authorized  work,  and  had  nevertheless  authorized  its 

r 

use.  It  is  conceded  that  Universal  voluntarily  submitted  its  programmes 

i 

to  commercial  television. 

i 

In  a  5:4  decision,  the  action  was  dismissed.  The  majority  stated 
that  contributory  infringement  does  not  exist  if  the  product  '(VTRs)  can 
still  be  "widely  used  for  legitimate  unobjectionable  purposes."  The 
strongest  basis  for  dismissing  the  action  came  from  the  evidence  which 
stated  that  a  significant  number  of  sports,  religious,  educational  and 
other  programming  had  already  been  authorized  for  copying  and  indeed  ,  was 

l 

welcomed  by  numerous  producers.  "In  an  action  for  contributory  infringe¬ 
ment,  the  copyright  holder  may  not  prevail  unless  the  relief  that  he  seeks 
affects  only  his  programmes ,  or  unless  he  speaks  for  virtually  all  copy¬ 
right  holders  with  an  interest  in  the  outcome."  This  failed  to  be  es¬ 
tablished. 

Further,  according  to  the  Copyright  Act,  even  direct  unauthorized 
copying  is  allowed  if  done  for  a  fair  use.  An  important  factor  in  deter¬ 
mining  ’fair  use’  is  whether  the  use  is  commercial  or  non-profit.  If  the 
infringement  is  commercial,  the  standard  for  granting  relief  -  whether  a 
meaningful  likelihood  of  future  harm  exists  -  is  presumed  to  be  fulfilled. 
If  the  use  is  non-profit,  the  standard  must  be  proven.  Since  most  of  the 
copying  on  VTRs  involves  shifting  the  time  to  view  programs  it  is  of  a 
non-commercial  nature.  The  Supreme  Court  accepted  the  District  Court's 
findings  that  Universal  did  not  prove  harm  existed:  the  harm  being 
speculative  and,  at  best,  minimal. 


In  B.C.  Medical  Association  et  al .  v.  The  Queen  in  the  right  of 
B.C.  (1985),  15  D.L.R.(4th)  568  (B.C.  Court  of  Appeal),  an  agreement  had 
been  made  between  the  Medical  Association  (a  voluntary  association  of 
doctors)  and  the  Medical  Services  Commission  (a  Crown  body)  which  stated 
that  annual  negotiations  between  the  two  bodies  would  determine  the  fee 
schedule.  If,  however,  the  parties  had  not  settled  by  March  31st  in  any 
year,  the  doctors  could  balance-bill  their  patients  the  difference  between 
the  fee  schedule  that  was  in  effect  before  March  31st  and  a  new  fee 
schedule  unilaterally  set  for  the  coming  year  by  the  Association.  In 
March  1981,  negotiations  had  resulted  in  an  agreement.  It  is  in  this 
context  that  the  legislature  passed  a  bill  in  July,  being  retroactive  to 
April  1st,  prohibiting  balance-billing  along  with  providing  for  other 
remunerative  aspects. 

t 

The  Medical  Association  argued  that  the  contractual  clause  conferring 
the  option  to  balance-bill  was  a  contractual  right.  A  contractual  right 
is  a  chose  in  action  which  is  correspondingly  property.  The  legislature 
did  not  clearly  take  away  the  right  of  compensation  for  this  expropriation. 
Therefore,  the  doctors  >are  entitled  to  compensation. 

>  The  Court  of  Appeal  dismissed  the  Medical  Association's  case.  They 
divided  the  rules  of  expropriation  into  three  parts.  The  first  is  that 
property  cannot  be  taken  by  the  Crown  without  authorization;  the  second  is 
that  the  authorization  must  be  clear;  and  third,  there  is  a  presumption 
that  the  Crown  will  pay  compensatin'  for  a  taking. 

On  the  facts  of  this  case,  the  Court  found  there  was  clear  author¬ 
ization.  With  respect  to  compensation,  the  court  found  that  the  Act  was 
inconsistent  with  an  intention  to  pay  compensation.  Part  of  its  content 
dealt  with  compensation  to  be  paid  to  doctors;  if  the  retraction  of  the 
right  to  balance-bill  was  intended  to  be  compensated,  it  would  have  been 
clearly  expressed  when  dealing  with  the  other  aspects  of  remuneration. 

This  argument  was  supplemented  by  the  fact  that  the  case  had  already  been 
initiated  when  an  amendment  was  made  to  the  Act.  If  compensation  for 
this  property  right  had  been  an  oversight,  it  would  have  been  rectified 
at  the  time  of  the  amendment.  These  factors  point  to  a  clear  decision 
by  legislature  to  not  compensate. 
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ROBSO  v.  ONTARIO  JOCKEY  CLDB 

(1988),  46  D.L.R.(4th)  359  (Ont.  H.C.) 

The  defendant,  an  association  which  operated  a  system  of 
pari  mutue 1  betting  under  s.188  of  the  Criminal  Code  served  a 
notice  on  the  plaintiff,  a  skilled  and  successful  bettor,  under 
ss.3(l)  and  5(1)  of  the  Trespass  to  Property  Act,  R.S.O.  1980, 
511,  evicting  her  from  all  tracks  operated  by  the  defendant.  She 
subsequently  brought  an  action  against  the  defendant,  and  later  a 
joint  motion  for  the  determination  of  certain  legal  questions  was 
made  by  both  parties. 

f 

The  issue  that  was  determined  in  the  case  was  whether  or  not 
the  landowner’s  '  common  law  ri^ght  to  exclude  persons  should 
continue  to  apply  equally  to  private  landowners  as  well  as  to 
landowners  who  invite  the  general  public  onto  their  land. 

j 

In  her  judgment,  Boland  J.  followed  the  case  of  R  .  v. 
Peters ,  [1971]  1  O.R.  597,  16  D.L.R.(3d)  14  3,  2  C.C.C.(2d)  366, 
wherein  it  was  held  that  the  general  common  law  principle  that  a 
landowner  has  the  exclusive  right  to  decide  who  is  allowed  to 
remain  on  his  or  her  land  does  not  depend  on  whether  or  not  the 
land  is  put  to  either  public  or  private  use.  She  went  on  to 
agree  with  Chief  Justice  Dickson  in  Harrison  v.  Carswel 1  (1976), 

62  D.L.R. (3d)  68,  25  C.C.C.(2d)  186,  [1976]  2  S.C.R.  200,  who 
stated  therein  that  only  the  legislature  had  the  necessary  power 
to  make  changes  #n  the  law  of  trespass  with  respect  to  the  broad 
right  of  landowners  to  exclude  persons  and  its  appropriateness 
when  the  land  is  open  to  all  the  public. 


\-  U3 


RE  CADILLAC  FftIRVIEW  CDRP.  LTD.  ET  ftL  AND  RETAIL,  WHOLESALE  AND 

DEPARTMENT  STORE  UNION  ET  AL 

(1988)  62  O.R.  (2d)  337  (High  Court  o-f  Justice) 


□n  several  occasions,  security  personnel  o-f  the  shopping 
centre  in  which  a  large  depar t men t  store  was  located  evicted 
certain  labour  union  members  -for  attempting  to  organize  employees 
o-f  a  tenant  department  store  and  -F  or  distributing  leaflets 
within  the  mall.  The  Union  brought  an  unfair  labour-  practice 
complaint  under  s.64  o-f  the  Labour  Relations  Act,  R.S.O.  1980, 
c .  228 ,  which  prohibits  interference  with  the  -formation  o-f  a  trace 
union  by  an  employer  or  a  person  acting  on  behalf  c-^  an  employer. 


The  Labour  Relations  Board  -found  that  the  two  companies 
against  which  the  complaint  had  ,  been  -filed  were,  in  -fact, 
"persons  acting  on  behalf  o-f  an  employer"  in  accordance1  'with  the 
provisions  o-f  s.64.  The  Board  therefore  ordered  access  to  the 
premises  -for-  union  organizers.  This  decision  in  -favour  c-f  the 
union  organizers  was  then  appealed  by  the  defendant  companies. 

The  Court  ‘dismissed  the  appeal,  and  in  doing  so,  emphasized 
the  Labour  Relations  Board's  superior  ability  to  e-f fectiveiy 
balance  the  interests  o-f  the  union  and  the  appellants.  It  was 
also  held  that  s.2(l)  o-f  the  Trespass  to  Property  Act,  R.3.C. 
1980,  c.511  creates  an  offense  only  i  -f  a  person  is  mot  acting 
under  a  right  or  authority  conferred  by  law.  Since  the 

sol  i  c  i  t  i  at  i  on  o-f  employees  and  the  distribution  o-f  leaflets  we^e 
considered  to  be'  statutorily  protected  union  activities,  the 
conduct  was  rig^t-fully  sanctioned  by  the  Labour  Relations  Board. 


i 
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As  has  been  observed.,  the  Beaudoin  case  rejects  the  position 
of  Befcil  D.C.J.  taken  in  Lutz  v.  Kawa  (.1979),  98  D.L.R.(3d)  77, 

9  Alta.  L. R . (2d)  151,  17  A.R.  288.  The  result  of  the  Utter  case 
was  upheld  by  the  Alberta  Court  Appeal  in  Lutz  v.  Kawa_  (1980),  112 
D  L . R. (3d)  271,  13  Alta.  L.R. (2d)  8,  23  A.R.  9;  however,  the 
position  which  is  taken  by  Belzil  D.C.J. ,  rejected  by  Anderson  J. 
in  Beaudoin,  is  expressly  reversed  on  the  appeal,  so  that  the  decision 
is  affirmed  on  opposite  grounds.  Laycraft  J.A.  points  out  that 
denying  that  possession  is  adverse  when  the  occupier  is  unaware  of 
the  existence  of  a  true  owner  to  be  dispossessed  would  lead  to  an 
odd  situation.  He  concludes: 


In  my  view,  however,  it  does  not  follow  that  the  essentials  of  a 
case  of  adverse  possession  cannot  be  established  if  the  person  in 
possession  thinks  the  land  is  his  own.  Indeed,  in  most  cases,  to 
show  such  a  belief  would  be  added  support  for  the  fact  of  his  own 
possession.  He  excludes  all  others,  including  the  person  who 
unknown' to  him  has  title  to  the,  land.  That  his  motive  for  the 
exclusion  is  his  belief  in  his  right  to  ownership  does  not  change  the 
fact  that  he  is  in  possession  himself  while  the  true  owner  is  out  of 
possession.  If  this  were  not  so,  the  intentional  trespasser  would  be 
in  a  bet'ter  position  in  the  law  of  adverse  possession  than  would  be 
the  claimant  who  held  the  land  in  innocent  error.  The  law  cannot 
have  intended  any  such  advantage  for  deliberate  as  compared  to 
innocent  trespass. 


Hence  Laycraft  J.A.  found' the  plaintiff  Lutz  had  gained  possessory 
title  to  a  strip  of  land  enclosed  by  a  fence,  in  spite  of  the  fact 
that  site  was  not  aware  that  another  held  the  legal  title.  The 
animus  required  vta s  then  to  hold  the  land  against  "all  comers"  - 
including  by  implication  any  other  holder  of  legal  title. 


In  Teiset  al.  V.  Town  of  Ancaster,  (1997),  35  O  R.  (3d)  216,  the  Ontario  Court  of 
Appeal  held  that  the  test  of  inconsistent  use,  even  if  it  applies  to  cases  of  knowing 
trespass,  cannot  apply  to  cases  of  mutual  mistake  about  title.  If  it  did,  every  claim  of 
adverse  possession  in  which  both  parties  were  mistaken  about  the  state  of  title  would  fail 
even  if  all  the  other  elements  of  successful  adverse  possession  were  present. 
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